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TO: Honorable Richard L. Sippel
Administrative Law Judge

OPPOSITION TO SECOND MOTION OF MIDAMERICA
TO ENLARGF ISSUES AGAINST MARTHA J. HUBER

Martha J. Huber (Huber), by her attorneys, now opposes
the "Second Motion of Midamerica to Enlarge Issues Against
Martha J. Huber" filed by Midamerica Electronics Services,
Inc. (Midamerica) dated May 21, 1993, but not filed with the

Commission until May 24, 1993.'

Midamerica seeks the specification of financial
qualifications and Section 1.65 issues based upon its

speculative misreading of a letter Huber voluntarily provided

' This opposition is timely filed. Under Section 1.294(c) (1)’
of the Commission's rules, Huber had ten days from the date the
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in opposing Midamerica's first motion to enlarge issues. That
letter from Leo Tierney, the Senior Vice President of the bank
Huber is relying upon, noted that the name of the bank had
changed from Citizens Fidelity Bank, Indiana to PNC Bank,
Indiana, Inc. See Attachment 1 of Huber's May 11, 1993
"Consolidated Opposition to Motions to Enlarge Issues."
Midamerica erroneously speculates that Citizens Fidelity Bank,
Indiana is a completely different bank from PNC Bank Indiana,
Inc. Midamerica's speculation is incorrect, and its motion

must be dismissed as moot in part and denied in part.

Midamerica's request for a financial qualifications issue
is moot. By Memorandum Opinion and Order, FCC 93M-314
(released June 1, 1993) the Presiding Judge granted in part
petitions filed by Midamerica and Rita Reyna Brent and
specified financial qualifications issues against Huber. That
portion of Midamerica's request therefore need not be

considered.

In any event, the new facts relied upon by Midamerica in
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bank letter. Mr. Leo Tierney, the Senior Vice President of
the bank, explains that when the bank letter was issued td
Huber in October 1991, the name of the bank was Citizens
Fidelity Bank, Indiana, which was owned by Pittsburgh National
Corporation, a bank holding company. Mr. Tierney's statement

is attached to this opposition. 1In February 1993, the bank's
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corporate name was changed from Citizens Fidelity Bank,
Indiana to PNC Bank Indiana, Inc. There was no change in
bank ownership, but only a name change. Most importantly, the
name change had no effect on Huber's bank letter. See Mr.
Tierney's statement. Thus, Midamerica's claim that "Huber's
already tenuous bank letter is further eroded" (Midamerica

Motion, P. 4) is baseless.

Midamerica also seeks the specification of a Section 1.65
basic qualifications issue because Huber did not report this
name change. Huber was under no obligation to report this
information. In adopting the Section 1.65 reporting

requirement, the Commission noted:

The rule is not intended to require the
reporting of minor changes which would have no
significance in the Commission's consideration of
an application under the public interest standard.
We recognize that some material matters may
normally fluctuate on a day-by-day basis, such as
the financial position of an applicant, the current
business interests of its principals, etc. The
rule does not contemplate the reporting of normal,
foreseeable everyday changes unless they are
substantial and might have a significant impact on
the status of an application. The changes to be
reported are those which are major or out of the
ordinary - those which may make a difference from
the standpoint of the public interest, and those
which the Commission should be aware of in order to
reach a realistic decision.

Reporting of Changed Circumstances, 3 RR 2d 1622, 1625 (1964).

Here, where there was only a name change, no change in the

bank's ownership, and no effect on the bank letter, the name
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change was previously the type of minor change that did not

have to be reported.

Even if Huber had a technical obligation to report the
name change, no reporting issue could be added. "A §1.65
violation is disqualifying only if'evidence indicates that the
applicant intended to conceal the information from the
Commission, or if the reporting violations are so numerous and

serious as to indicate irresponsibility." David Ortiz Radio

Co. v. FCC, 941 F.2d4 1253, 1259 (D.C. Cir. 1991). In this
case, Huber voluntarily disclosed in her opposition to the
Brent and Midamerica motions that the name of the institution
she was relying upon had changed from Citizens Fidelity Bank,
Indiana to PNC Bank Indiana, Inc. A prima facie case of
intent to deceive cannot be made when an applicant makes a
voluntary disclosure. Furthermore, Midamerica does not allege
any other Section 1.65 violation. Given that the name change
was immaterial, Midamerica has wholly failed to make the
required prima facie showing that a Section 1.65 issue is

warranted.
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Accordingly, Huber asks the Presiding Judge to dismiss
Midamerica's "Second Motion of Midamerica to Enlarge Issues
Against Martha J. Huber" insofar as it seeks a financial
qualifications issue, and to deny the pleading insofar as it
seeks a Section 1.65 issue. Since Midamerica has not
justified the specification of new hearing issues, its
discovery requests must be denied. In any event, Request 4 is
overly broad because it seeks every individual document

relating to Huber's relationship with the bank.

Respectfully submitted,

MARTHA J. HUBER

v Wptead Dedisld

Mor¥ton L. Berfjeld

Cohen and Berfield, P.C.
1129 20th Street, NW, #507
Washington, DC 20036
(202) 466-8565

Its Attorneys

Date: June 8, 1993



PNC Bank, Indiana, Inc.
PO. Box 1248
New Albany, IN 47151-1248

PNCBANK
June 3, 1993

Ms. Martha J. Huber
1927 Plum Hill Way
Floyds Knobs, IN 47119

Dear Judy:

In response to your request that we provide clarification of the change in name of this
bank, the facts are as follows. On October 24, 1991, this bank was named Citizens
Fidelity Bank, Indiana, an Indiana corporation wholly owned by Pittsburgh National
Corporation, a bank holding company. In February of 1993, the corporate name of
Citizens Fidelity Bank, Indiana was changed to PNC Bank, Indiana, Inc. There has been
no change in bank ownership, but only a name change, and there has been no effect on
the bank letter provided you.

Smcerely,

Leo Tlemey/—a

Senior Vice President
PNC Bank, Indiana, Inc.
(Formerly Citizens Fidelity Bank, Indiana)



CERTIFICATE OF SERVICE

I, Susie Cruz, do hereby certify that on the 8th day of
June 1993, a copy of the foregoing "Opposition to Second
Motion of Midamerica to Enlarge Issues Against Martha J. Huber
Petition to Enlarge Issues" was sent first-class mail, postage
prepaid to the following:

James Shook, Esqg.*

Hearing Branch

Federal Communications Commission
2025 M Street, NW, Room 7212
Washington, DC 20554

John Wells King, Esq.
Haley, Bader & Potts
4350 N. Fairfax Drive, #900
Arlington, VA 22203-1633
Counsel for Rita Reyna Brent

Bradford D. Carey, Esq.
Hardy & Carey
111 Veterans Memorial Blvd., #255
Metairie, LA 70005
Counsel for Midamerica Electronics Service, Inc.

Donald J. Evans, Esd.
McFadden Evans & Sill
1627 Eye Street, NW, Suite 810
Washington, DC 20006
Counsel for Staton Communications, Inc.

Susie Cruz

* Hand Delivered



